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QUESTION PRESENTED FOR FURTHER REVIEW

L. Whether the Court of Appeals erroneously concluded that
Plaintiffs/Appellants ("TSB") Petition met minimal notice pleading

requirements concerning its takings claim.
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STATEMENT RESISTING FURTHER REVIEW

Defendant/Appellee City of lowa City (the "City") seeks further
review of the Court of Appeals' conclusion that TSB's Petition in this
action met notice pleading requirements contrary to the conclusions of
the trial court. The City argues that the Court of Appeals' ruling is in
conflict with prior court rulings regarding notice pleading. TSB
contends that the Court of Appeals' ruling is consistent with this Court's
prior rulings regarding same and therefore the City's Application for

Further Review should be denied.



BRIEF IN SUPPORT OF TSB'S RESISTANCE TO THE CITY'S
APPLICATION FOR FURTHER REVIEW

I. THE COURT OF APPEALS PROPERLY CONCLUDED THAT TSB'S
PETITION MET MINIMAL NOTICE PLEADING REQUIREMENTS

The Court of Appeals concluded that TSB's Petition in
CVCV075457 met minimal notice pleading requirements regarding its
takings claim and reversed the trial court's conclusion to the contrary.
TSB Holdings, L.L.C. v. City of lowa City, 2017 WL 4570511, at 10 (Iowa
App., 2017). The City seeks further review of the Court of Appeals
ruling. In its effort to obtain further review the City accuses TSB of not
"prosecuting” its takings claim until after the trial court granted the
City's Motion for Summary Judgment concerning the validity of
Ordinance 13-4518. See City's Application at 5 ("Therefore, notice
pleading should not give a litigant the freedom to revive a claim it chose
not to prosecute throughout years of active litigation based on a vague
illusion in its petition after the case is disposed of on summary
judgment (emphasis in original)). The City also attempts to characterize
TSB's petitions as seeking only to invalidate Ordinance 13-4518 and
that therefore TSB's petitions did not put the City on notice of a
potential damage claim related to the passage of Ordinance 13-4518. Id.

at 8-11. As discussed below the City was well aware of a possible



takings claim in advance of the trial court's summary judgment ruling
and therefore the Court of Appeals correctly concluded that TSB's
Petition met notice pleading requirements.

The starting point is TSB's Petition. As noted by the Court of
Appeals TSB's Petition in CVCV075457 alleged that the passage of
Ordinance 13-4518 would result in an unconstitutional taking of its
property. App. 162 (Petition). Iowa is a notice pleading state. See Am.
Family Mut. Ins. Co. v. Allied Mut. Ins. Co., 562 N.W.2d 159, 163 (lowa
1997). Under notice pleading, a party is not required to plead or identify
specific legal theories of recovery or even allege ultimate facts
supporting a claim. Id. A petition need only give a defendant "fair
notice of a claim asserted so a defendant can adequately respond.” Id. A
pleader need not even identify specific legal theories in a petition.
Cemen Tech. v. Three D. Indus., LLC, 753 N\W.2d 1, 12 (Iowa 2008) (citing
Roush v. Mahaska State Bank, 605 N.W.2d 6, 10 (Iowa 2000)). A
pleading is sufficient if it apprises of the incident out of which a claim
arises and the mere general nature of the action. Rieff v. Evans, 630
N.W.2d 278, 292 (Iowa 2001). In addition to alleging that the passing of
ordinance 13-4518 would result in an unconstitutional taking of its

property, TSB's Petition contains a prayer for general equitable relief.



App. 162 ("Plaintiff prays that [sic] for such further relief as the court
deems just and equitable in the premises."). Such a prayer is liberally
construed and will often justify granting relief in addition to the relief
contained in the specific prayer, provided it fairly conforms to the case
made by the petition and the evidence. Lee v. State, 844 N.W.2d 668,
679 (lowa 2014).

The issue before the trial court, and the Court of Appeals, was
whether TSB's Petition provided the City notice of the incident giving
rise to its takings claim and the general nature thereof. In this regard
American Family is instructive. In American Family, American Family
Insurance brought a declaratory judgment action for indemnity against
Allied Insurance Company for payments made in connection with
settling a claim. American Family, 562 N.W.2d at 159. Allied moved for
and obtained summary judgment on American Family's contribution
claim based on American Family's pleading only an indemnity claim and
its failure to plead a claim for contribution. Id. at 163. The Supreme
Court reversed the district court's grant of summary judgment and
concluded that American Family's petition met notice pleading
requirements concerning its contribution claim. Id. The Court stated

that a petition gives fair notice if it informs the defendant of the incident



giving rise to the claim and the claim's general nature. Id (Citations
omitted).

The American Family Court held that a petition met notice
pleading requirements for a contribution claim even though the term
"contribution” did not appear in the petition. American Family, 562
N.W.2d at 163. If there was no separate contribution claim in American
Family's petition there could not be a separate claim for damages
related thereto. If the petition in American Family met notice pleading
requirements when the cause of action was not even identified, TSB's
Petition meets notice pleading requirements. TSB's Petition, which
pleads the zoning and calls the rezoning an unconstitutional taking of
TSB's property, puts the City on notice of the facts giving rise to the
claim and its general nature. See Rick v. Boegel, 205 N.W.2d 713, 715
(Iowa 1973) ("When the Petition is not attacked until after the answer,
the Petition will be liberally construed in favor of Plaintiff so as to
effectuate justice, and pleader will be given advantage of every
reasonable intendment (citations omitted")). Given the allegations in
TSB's Petition, the request for general equitable relief, the applicable
liberal pleading rules and the American Family and Lee holdings, the

Court of Appeals properly concluded that the trial court erred in



concluding that TSB's Petition did not meet notice pleading
requirements.

The City seeks to distinguish American Family and Lee by
asserting they were "active” cases; TSB's claim was not "active,” the
argument goes, because TSB never "pursued” its takings claim until
after summary judgment when it filed its Motion to Enlarge. See City's
Application at 13 ("TSB took no action on its alleged taking claim until
after the district court filed its summary judgment ruling. The cases
cited by the court of appeals [American Family and Lee] contemplate
that a claim was litigated while the case was active" (emphasis in
original)); Id. at 9, 10 ("TSB could identify no portion of the record
identifying the issue of damages during litigation other than in their
(sic) Rule 1.904(2) Motion." (emphasis in original)). The City's
argument is without merit. Any suggestion that TSB's takings claim
came to light only after the trial court's ruling on summary judgment is
incorrect. At the hearing on both TSB's and the City's Motion, TSB
repeatedly stated that regardless of the outcome on the validity of
Ordinance 13-4518 TSB's takings claim still remained for trial. App. 201
(Counsel for TSB: "There is--We're going to have a trial on the takings

claim, no matter what, even if the City's motion is granted"); 208
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(same); Id. 213 (Counsel for the City: "We disagree that they have
actually alleged a takings claim..."); Id. 215 (TSB's counsel quoting the
taking allegation in TSB's Petition). Long before summary judgment
became an issue there were a number of documents in the record before
the trial court showing that the City was aware of a potential damage
claim related to the passage of Ordinance 13-4518. See Exhibit A
attached to Plaintiffs’ Motion to Enlarge, Modify or Amend (September
19, 2012 letter to the City) ("[i]f the property is downzoned, it will
result in a substantial decrease in value of the property, and likely a
claim for damages against the City.");! App. 76 ("Greenwood-Hektoen
said a takings claims is defensible with what's proposed because they
still have economically viable uses of the property...); Return of Writ and
Verification of Record in CVCV075457 at 84 (Barkalow letter

mentioning regulatory taking); Id. at 180 (Larson letter to council)

1 TSB acknowledges that the Court of Appeals erroneously attributes
this language to TSB's Petition. This letter comes from an attachment to
the City's own Motion for Summary Judgment. The City suggests this
"mistake" is outcome-dispositive. TSB suggests the Court of Appeals
ruling would be no different had it correctly identified the genesis of
this language. The point of this letter and the cites that follow is to show
that the City was aware of a possible takings claim even before TSB filed
its lawsuits against the City. The Court of Appeals so noted when it held
that "the City had notice of such a claim and has never contended
otherwise..." TSB Holdings, L.L.C., 2017 WL 4570511, at 10.

11



("Finally, if the proposed Ordinance is approved and goes into effect, my
clients will have a very strong case for inverse condemnation").

The City suggests that the trial court dismissed TSB's takings
claim was because it was "raised" after the ruling on summary judgment
when the case was "inactive." See City's Application at 7 ("The district
court correctly held notice pleading did not provide TSB the freedom to
change the nature of its action after summary judgment was decided
against it"). This argument is false. In its ruling the trial court itself
noted that TSB alleged that Ordinance 13-4518 would result in an
unconstitutional taking. App. 170 (ruling). The trial court nevertheless
granted dismissal of "all claims pled," a line adopted from the City's
proposed ruling. Id. at 181. TSB filed its Motion to Enlarge to seek
clarification as to whether the trial court intended to dismiss TSB's
takings claim based on its adoption of the City's "all claims pled"
language. As a part of its Motion TSB brought the above-mentioned
documents, already in the record, to the trial court's attention. App.
166, 167 (TSB Motion to Enlarge); See TSB's July 1, 2015 Reply. In
ruling on TSB's Motion to Enlarge the trial court acknowledged that
TSB's petition mentioned an unconstitutional taking but nevertheless

concluded that TSB's Petition failed to meet notice pleading

12



requirements because it "did not clearly state any separate takings
claim or claim for damages." App. 184. The basis of the trial court's
dismissal was TSB's failure to use the word "damages" in its petition
and not because TSB raised any arguments after the trial court ruled
favorably on the City's Motion for Summary Judgment. To use the City's
terms, TSB's takings claim was "active" at the time the trial court ruled
on the City's Motion for Summary Judgment. The Court of Appeals held,
based on American Family and Lee, that the failure to specifically
mention damages was not fatal to TSB's takings claim. American Family
and Lee are on point and the Court of Appeals reliance on them was
appropriate.

Next, the City repeats its arguments about the contents of TSB's
Petitions and how they focus primarily on invalidating Ordinance
134518. See City's Application at 8-11. Just because TSB's Petitions
made reference to the illegality of Ordinance 13-4518 and sought to
invalidate it does not mean that TSB was willing to forgo the
opportunity to recover damages by agreeing with the City to attempt to
determine the validity of Ordinance 13-4518. Even if Ordinance 13-
4518 was validly enacted it may nevertheless result in a taking entitling

TSB to compensation. See Hunziker v. State, 519 N\W.2d 367, 372 (lowa
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1994) (Snell, ]. dissenting); Fitzgarrald v. City of lowa City, 492 N.W.2d
659, 665 (lowa 1992) (stating that the frustration of investment-backed
expectations by a zoning ordinance may constitute a taking for which
compensation is due). Had TSB prevailed in invalidating the ordinance
the takings claim would be moot.2 The City is aware that the typical
remedy for a taking is damages. Moreover, as outlined above and found
by the Court of Appeals, the City had been aware of possible damage to
the property resulting from the imposition of Ordinance 13-4518.
Finally, the City makes a litany of new complaints about how it
would have proceeded differently had it realized TSB brought a takings
claim, how neither TSB nor the City engaged in discovery, designated
experts, how TSB sought summary judgment and not partial summary
judgment, how TSB stated in a pleading that there exist no genuine
issues of material fact for trial, how the trial court recognized that TSB
and the City agreed to continue the original trial date so the Court could
determine whether the matter could be disposed of on summary

judgment, and complains about trial by ambush. See City's Application

2 This is exactly what happened in Kempfv. City of lowa City, 403 N.\W.2d
393 (Iowa 1987) the genesis of this litigation, where the Court held the
downzoning to be a taking of parts of the property but invalidated it
thereto rather than award damages.

14



at 11-14. All of these "points" are irrelevant to the issue of whether
TSB's Petition met notice pleading requirements. The Court of Appeals
concluded that the allegation about an unconstitutional taking was
sufficient to put the City on notice of the facts giving rise to TSB's
takings claim. TSB Holdings, L.L.C., 2017 WL 4570511, at 10. The Court
of Appeals did not think it necessary to specifically request damages to
raise such a claim as the trial court did. The Court of Appeals further
buttressed its conclusion by pointing out that the City only attacked
TSB's pleading and never denied having notice of such a claim. Id. Itis
only now, for the first time in its Application, that the City claims it
would have pursued a different litigation strategy. The City will have
the opportunity to pursue such strategy at the trial of TSB's takings
claim. The City has not been prejudiced at all.
II. SUMMARY

The primary purpose of pleading rules is to provide notice and
facilitate a fair and just decision on the merits of a case. Estate of Kuhns
v. Marco, 620 N.W.2d 488, 491 (lowa 2000). Pleading rules do not exist
to allow a mistake in the pleading to determine the outcome of a case.
Id. (citing Conley v. Gibson, 355 U.S. 41, 48 (1957) (relation back case).

The policy of lowa is to allow a determination of controversies on the

15



merits. Jackv. P and A Farms, Ltd., 822 NW.2d 511, 519 (lowa 2012).
TSB's Petition met minimal notice pleading requirements and the Court
of Appeals properly so concluded. The City's Application for Further
Review raises no novel proposition of lowa law nor does the Court of
Appeals' ruling run contrary to any law established by this Court. The
City's Application for Further Review should therefore be denied.
III. CONCLUSION

TSB asks that this Court deny the City's Application for Further
Review in its entirety.

REQUEST FOR ORAL ARGUMENT

Notice is hereby given that Appellant requests oral argument
on this matter.

Respectfully submitted,

ELDERKIN & PIRNIE, P.L.C.

By: /s/ James W. Affeldt

James W. Affeldt AT0000444
316 2nd Street SE, Suite 124
P.0.Box 1968

Cedar Rapids, 1A 52406-1968
Telephone: (319) 362-2137
Facsimile: (319) 362-1640

Email: jaffeldt@elderkinpirnie.com
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MEARDON, SUEPPEL & DOWNER P.L.C.

By:_/s/ Charles A. Meardon

Charles A. Meardon AT0005332
122 South Linn Street

lowa City, 1A 52240

Telephone: (319) 338-9222
Facsimile: (319) 338-7250

E-mail: chuckm@meardonlaw.com

ATTORNEYS FOR APPELLANTS
TSB HOLDINGS, L.L.C. and
911 N. GOVERNOR, L.L.C.

ATTORNEY’S COST CERTIFICATE

[ certify that the actual cost of reproducing the necessary copies of
Plaintiff-Appellant’s Resistance to Application for Further Review
consisting of 19 pages was in the sum of $0.00.

/s/ Charles A. Meardon

Charles A. Meardon @ AT0005332
Email: chuckm@meardonlaw.com
122 South Linn Street

Iowa City, [A 52240-1830

Phone: 319/338-9222

Facsimile: 319/338-7250
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CERTIFICATE OF COMPLIANCE WITH TYPE-VOLUME LIMITATION

TYPEFACE REQUIREMENTS,
AND TYPE-STYLE REQUIREMENTS

1. This brief complies with the type-volume limitation of lowa
R. App. P. 6.1103(4) because this brief contains 2,466 words, excluding
the parts of the brief exempted by lowa R. App. P. 6.1103(4)(a).

2. This brief complies with the typeface requirements of lowa.
R. App. P. 6.903(1)(e) and the type-style requirements of lowa R. App. P.
6.903(1)(f) because this brief has been prepared in a proportionally
spaced typeface using Microsoft Word in size 14 Font Cambria.

Dated this 10th day of November, 2017.

/s/ Charles A. Meardon

Charles A. Meardon  ATO0005332
Email: chuckm@meardonlaw.com
122 South Linn Street

Iowa City, IA 52240-1830

Phone: 319/338-9222

Facsimile: 319/338-7250
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PROOF OF SERVICE AND CERTIFICATE OF FILING

I, Charles A. Meardon, certify that on November 10, 2017, [ served
this document by filing an electronic copy of this document with the
Electronic Document Management System to all registered filers for this
case. A review of the filers in this matter indicates that all necessary
parties have been and will be served in full compliance with the
provisions of the Rules of Appellate Procedure.

/s/ Charles A. Meardon

Charles A. Meardon = AT0005332
Email: chuckm@meardonlaw.com
122 South Linn Street

Iowa City, [A 52240-1830

Phone: 319/338-9222

Facsimile: 319/338-7250

ATTORNEYS FOR APPELLANTS
TSB HOLDINGS, L.L.C. and
911 N. GOVERNOR, L.L.C.
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HOLLAND & ANDERSON LLP _ G Joseph Holland
123 N. Linn St., Suite 300 jholland@icialaw.com
P.0. Box 2820 Lars G. Anderson
lowa City, 1A 52244-2820 landerson@icialaw com

(319) 354-0331
(319) 354-0559

September ;9, 2012 @ @ gﬁ%@’ E,

FOR YOUR INFORMATION

Planning & Zoning Commission
City of lowa City

410 E. Washington St, :
Iowa City, 1A 52240

RE:  CA12-00004
Dear Commission Members:

Our Firm represents Three Guys Holdings, the owner of property at 911 N,
Governor Street, They also have an interest in property at 902-906 N, Dodge Street,
We are aware that a proposed amendment to the Comprehensive Plan is coming
before the Commission on Thursday September 20. Thege properties have a unique
status in lowa City, the bulk of the property being zoned R3B because of a court ;
decision in the 1980s,

The R3B zone allows for many uses from multi-family residential to hotels, to
office buildings. Just for informa tionlhaveincluded with this letter an excerpt from
the pre-1983 zoning ordinance se tting out the uses allowed in R3B zones, There are,
of course, various development standards which apply, but those are significanily
more liberal than in the current zoning ordinance,

We recognize concerns raised by neighbors and by City officials and staft.
However, we believe that the proposed Amendment and Rezoning are an
overreaction. My client and the owner of 902906 N. Dodge wish to work with the
City staff to reach some agreements regarding use and development or
redevelopment of the properties. In fact, we have met with representatives of the
City attorney’s office and the Planning Department to discuss an agreed resolution,
perhaps evena CZA.,




It is no secret that the proposed amendment to the Comprehensive Plan is a
predicate step to downzaoning the property. If the property is downzoned it will
result in a substantial decrease in the value of the property, and likely a claim for
damages against the Cily. That is not what we want to see happen. We want to
work through a resolution which allows development to sustain the value of the
property, while at the same accommodating the interests of the City and citizens.

What we are asking at this time is that the proposed Amendment to the
Comprehensive Plan be deferred while we have continued discussions with City
staff. This is notamatter of such urgency thatit requires immediate action on either
the proposed amendment to the Comprehensive Plan, nor rezoning. In fact, taking

- the time to have meaningful discussions with the property owner and exchanges of
information with City staff are likely to produce a better outcome, certainly better
than continued disputes.

We respectfully request that you indefinitely defer consideration of the
amendment fo the Comprehensive Plan, and any rezoning applications until such
time as we have exhausted efforts (o craft an agreement with the City staff which
would come to you for consideration.

Very truly yours,

C. Joseph Holland

CJH:ses

Enc.

cc: Matt Hayek, Mayor
Tom Marcus, City Manager
Sara Hektoen, Assistant City Attorney
Bob Miklo
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March 4, 2013
HONORABLE Citv COUNCH. MEMBERS (Sent vig E-mall and USPS)
410 E Washington Strect
Towa City, lowa 52240

Inre: March 5, 2013 City Councli Agendn Jtéi 5g, Rezoning of Northaide!

Daar Hogorable City Connefl Members ;

I wiite on behaf of my elfents, TSR Holdings, L1.C, and 911 N, Govetnor L.L.C.
(collectively, “my Glients"), tegarding the Cliy Cansieli*y upcoming Marck §, 2013 vote on
Agonda ltem g, Such Agenda Hesn relates to n propased orditande rezoning (s) the property
located at 906 Notth Dodge Stwet from Multfamity {R3B) 0 High-Density Single-Femlly
Residentia) (RE-12); (b) the property located st 913 North Govetnor Streat. from Commerclal
Office (CO-1) 10 High-Density Single-Family Restdenttal (R5-12); and (o) tho propity located st
902 and 906 North Dodgd Stredt from Myilt-frmily (RIB) 10 Medium-Denstty Multl-Family
Residential (RM-20) (collcetively, the “Properties®), While the ordinance foferted to bn Agenida
Item 5g fthe “Proposed Ordinancs”) attsmpfs to bring the Properiics into cortipliance with the
City's Comprshensive Plan, it also immediately and permancutly harms iy Clents in the
amount of ar feast $1 mlllion, My Clionts, thérefore, respectfull tequest that the Clty Council
table or defer a final vote on the Proposed Ordinance to allow the City and 1oy ‘Clicnts o brfef
period of additiona} time to disonss ways in which wé can schisve the City's goals for rezoning
the Propertiés ina way that imposes Tess of s financlal hardship upon my Cliefits,

' Nothing contafned fiereln Is.Intendéd b should he construed 3 an edinlssion as fo thevalidity af wiy ofalm of
cause of aclion or'dl waiver of dghts o dispuls any clalm or cause of detion, This letter and wil ralated bri) or weitten
communlcations ate part of settleptint negotldtiohs ond, therefore, inndmissible jipiter Stete Rule 3,408, Fedéral
Rule of Evidence 408, and all spplicable baw, '

I
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A, Immedinte and Irreparable harm,

In, 2009; yy Clieits pirchased the Properties, Prior fo purchasing the Properties, my
Clients confirmed with the City that the Court Order permitting the praperty owiet Yo develop
the Properiies in socordance with the frovisions applicable to ‘R3g zoning were ‘binding and in
foll effect, To finance such purchise, my Clignts obtaitied & bank loan collaterulized by the
Properties. As 8 pdit of that process, the Properties were appraised. The purpose of such
Bppraisala wes Y0 determing ihe market value of the Propertlos for Joas underwriting, The
appraised value of the. Propestles st the tfmic of purchase {in 2009) was $1,260,000, This
appraised/market-value pssumed ths Propexfies ould bedeveloped under RSB zohing.

I20)0, niy Cliteits refinanced their foan. The #ppralsed/market value of the Properties at
that time wis deletnrined b by $1,490,000, based upon the copstruction of units upon the
Properties under RIB zoning, The estimated foir tmarket value of each living unit that would
have been constructed on the Properties was #pproximately $25,000, As such, f my Clients gre
permifted @ bulld only two units on-each properly refereniced abavé (as.opposed to seventy-iw),
the collective value of the Propértles is drastically reduc  Undor € 2013 appralsal, my Cliesits
estiuate thit thls coild aniount fo W ot lossin property, value of aiterst §1 o]

Not surprisingly, the vedderwriting bank has contacted iy Clients about this potentlal Joss
in value. The bank hos informed my Clistts that if the Proposed Ordinaice is approved
tomorrow, the hew zoning ¢lasiification will have a substantlal negative impact on fiture
potentipl income bieing atie to be prodiced from the Properties, Accordingly, thé market value of
the Propertlos will be corraspondingly refluced, Given the requlred debtito equity ratfos included
in the loan agrecmens batweor ‘my Clients and the bauk {which are similar in thet: industry to
other tequired debt to equity.satios), such b gignificant reduction Ig value of the Properiles will
require miy Clients to-“ppy down” & substantia) amount of the outstanding indebtedness in order
to remalyin compliance with the regiilied debt to equify ratios inclyded i thalrYoan agreemeits,
To_the_extotit. that_such.finds are_pot nvailable, 1 i

Unfortunately, the $1 million loss referenced bove represents the floor, not the celling,
In real damages to my Chents if'fhe Piapased Ordinance is approyed fpmorrow, Among mmny
tther cohslderations I the loss In futupe earhirigs relafing to the Propertizs, For obvious reasons,
the inconie that is able to be eenrated from o multi-farity housing project differs significantly
from ncothe ilating to properies developed under the restrictions to be established pursuant to
the Proposed Ordinance. '

For these reasons, my. Clients respectiully request that the City table or defer a vote on
the Proposed Ordinance ta afiow my Clisnts the Oppoituttity to meel and confer with City

resultin my Clients being su

23




B. Proposed “win-wii™ compromise sclutions,

As a member of the Towa City comuautiity, my Clients want to help the Cliy achleve its
visiosi, My Clients, howeéver, 4 not purport to know all of the City's goals for rezoning the
Properties. We wonld therefore Jike to meet with Clty representatives 1o discuss the City's goals
and also to discover if options e nvailable that will fucilitate the apcomdishment of such goals
but with less of a financial kardshlp belng Imposcd sipoit my Clients,

In good futh, iy Clients submit the following possible eompronitses, This is not meant
to be u comprehensive fist of the possible opiians that niay be availabic, No option is off the
table.

* My Clients have heen approached by-'muut_:ers of the North Side. Assoiation with a concept
that would involve my Clients buliding, developing, or sélling the property facated &t 911
Norsth Governor Striet (crrrently ' Commerolal Office xased ks “Cl.1 ¥) in copperation with
the UnlverCity Neighbothowd Partnership Program to'ba used for the construction of single-
family units, As & compromise forhalping to facilitate the construction of suth singte-Family
unlts, my Clients would tespectful propose being pérmitted 10 duild ope 30 unlt dwolling in
the area ciitrently zoned at R3B, Such a tomprofiise i3 consistent with the cucrent
neighborhood stheme ¥n North Govemor Sirect akl with the siwulfi-tnit dwelling scheme on
North Dodge Street. This proposed compromise tepresents # elgnificant seduction in my
Glient's previous attempt tg obtain 4 ‘building permit to alfow the constryotios of & 72 unit
housing fagllity wpon the Properties,

* Apprdve thé Proposed Ordlnance ag draled while gianting a variance that would aliow my
Clienits to ¢oitsirugt multi-family dwellings nf'30, 40 or 50 widits upon the Properties; This
propoged compromise atio répresents g significant reduction in my Client’s preyious sttempt
to oblaln & bullding permit to sllow the construetion of » 72 udit hiousing facllity upon the
Properties,

* Leave the cuprent zoning ordinagce iy place vihile reaching an enforceable agreeinent on how
my Clients eotld consuct mutlii-family dwellirgs of 30, 40, or 30 uriits compatible with the
charadter, goald ahd fitlern of the -curent residential development schame nnd the
Comprehensive Plan,

* Approvo the Proposed Ortinarice as drafied, by permit density bonuses based wpop my
Clients establishing cerialy atnenities: (such s buffer zones) A8 deteriingd by tha City in
order to create  pleasapt, safe pnd efficient peidestrian exvironment,

* Rezone the Properties, not as single-family résidential zones (RS-12), but vather a5 ither a

High Density Mult}:Famlly Residential Zone (RM-44) or n Planned High Density Multi-
Family Res}dentia! Zone (PRM).
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C. Alternative remedijcs,

My Clitgnts hope t6 be able to work with the Gity relathig to the development of the
Properties and to avold Itigation and fawsalts. If the City Counolt dgrees:to table or defer-a vole
on the Proposed Ordinance, my Glients wonld figres {0 suspend mcF continué any feiring en its
pénditig Potition for Declaratory Indgment and Tempotdry Injunction-to s date Aerthe next City
Councll meeting, This would afford my Clicnts and the City it lsast one month to reach dn
agresment,

However, if we are unabie to reach a compromise sgreement, my Chleits will hiave no
choice but to pursus. altemative lepal reniedios in oider to protest their substantial inveéstntent
relating tp the Propenties, These vemedies may include, Bt aré not limited Yo, seeking wiit of
ceiorari and. doclatatory gelier, a3 well ps money dampges. If the Proposed Ondinance fs
approved, my Clients will continue to, putsue thelr pending notion befdire the Johnson County
District Courl to enoln the City fron interforing with the planped develaptiient of the Priperties,
consistent with a similar injunction Breviously grasted by the Yowa Supreme Court in Kempf v,
Cily of Towa City, 402 N W, 2d 393 (1987), My ‘Clients will furthet ask the conrt to find that the
Proposed Qrdinence camnoy be applied 10 my Clients beoause they hava a vested right in the
original zoning olassification, Finally, if the Proposed Ordisiance, it upprovisd and goes into
effect, my Clionts will have a very sirong case ‘galnst-the City for inverse condermnation. This

L beliig_said, juy Clients wou avoid |ffipatton and insf : 8 putially
cable solution that setves the best dinferests of my Clicats, IQWMM@MHHIJMM

large.

Thank you for your sitextion fo this matter, It'is my Clients’ sincere hopé that the parties
con avoid ﬁtigaﬁm sind reach a mutually agrecable 2otutibn elating fo this magter,
i

Keith5 Lasso
ELDERKIN & PirNIE, P.L.C,

_Singere{y._

et City Attorney Bleanor M, Dilkes (Sent via Eanail and USPS)
41F E Wastilfiglon Street
lowi City, lowd 52240
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